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CHAPTER ONE
((Criminal Law))
3> d9i> »

‘ Definition of crime

A crime may be defined as a public wrong whose commission will result in criminal proceedings which may in

turn results in the punishment of wrongdoer, this definition has 3 elements:
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1- Public wrong 2- Criminal proceedings 3- Punishment
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‘ Sources

a) Common Law; Many criminal offences were originally created by the common law courts

b) Textbooks; They are not sources but certain early works e.g. Foster and Hale, are accepted by the courts as
authoritative of law as it stood at the time when the book was written.

c) Statute; This is the main source of law today.

d) Subordinate legislation; Statute may empower a minister or some other body, e.g. a local authority to make

rule, orders, or by laws which may contain offences.
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‘ Classification

A) The earliest classification involved:

- Felonies - misdemeanours

Felonies were the more serious offences, which were regarded as putting good order in jeopardy, and included
murder, rape, etc.

Misdemeanours were often less serious, and were generally created by statute to maintain order.
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B) Modern classification involved:

- Arrestable - non-arrestable

Arrestable crimes are defined as those for which sentence is fixed by law ; or for which a person (not preuiously
can convicted) may be sentenced to five years imprisonment. These offences are those for which arrest may be
made without warrant.

C) Further classification

-Indictable -summary

These terms refer to the mode and venue of trial.

Indictment, is the process whereby an accused goes to trial before a judge and jury.

Summary offences, may be dealt with by magistrates.

On whole, indictable offences are more serious.
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‘ Elements of a crime

Almost all offenses require two elements: actus reus and mens rea. In the words of the latin maxim: actus non facit
reum, nisi mens sit rea (the act itself does not constitute guilt unless done with a guilty intent.)

* Strict liability offences: Some offences do not require a guilty intent.

* Vicariously liability: In some offences a person may sometimes be vicariously liable in criminal law for the act

and even mens rea of another person.
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A) Actus Reus

This may consist in an act or omission. It also includes the consequences and such surrounding circumstances.

In fact actus reus may consists of 3 elements: 1- Willed movement or omission 2- The surrounding
circumstances. 3- Prohibited Consequences.

The following may amount to conduct:

1- A physical act. e.g. blow in murder.

2- Words in such offences as incitement , conspiracy and blackmail.

3- An omission , where there is a legal duty to act either at common law or by statute or by undertaking e.g parents
duty to provide food.
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4- Possession e.g. drug offences.
5- A state of affairs. e.g. being found in a dwelling-house for an unlawful purpose.
6- Conduct of others in vicarious liability.

72 Example 1: A niece who had undertaken to look after her elderly aunt at her aunt’s expense and failed to
provide food and to call medical assistance when the aunt was seriously ill, was convicted of manslaughter.
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B) Mens Rea

This means guilty intent or blame worthy minds.

Mens rea may take any of the following forms:

1-intention; The hallmark of intention is desire or purpose but foresight of certainty without desire must also be
counted as intention.

2- Recklessness; Here there is foresight of consequences but not desire to bring them.

3- Negligence; As to consequences, that is, failure to foresee the consequences in circumstances where the law
requires foresight.

Generally, where the reasonable man would have foreseen them.

Like careless driving, neglect of children, and manslaughter which can be committed by grossly negligent.

= Example 2: D while drunk, had set fire to a hotel and was indicted for arson for recklessness.
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Strict Liability

Offences require mens rea, but many offences require proof only of actus reus. In these offences , statute neither
expressly nor by necessary implication, required mens rea. Offences which the courts have construed in this way
are to be found in such statutes as sale of food and Drugs act, Road traffic Acts , Trade descriptions Act.
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CHAPTER TWO
((Law of contracts))
«d1d 41 9 §oi>»

( The formation of a contract

A contract is an agreement which the law will enforce. Agreement may be defined as an agreement between two or
more parties which is intended to have legally enforceable consequences. Agreement called in law consensus ad

idem. All contracts are agreements, but not all agreements are contracts.
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‘ Essentials of a valid contract

A contract consists of five basic elements:

1) offer 2) acceptance 3) consideration 4) intention 5) capacity

1) Offer

An offer is a statement of the terms by which the offeror is prepared to be bound, the party making the offer is

called offeror. An offer may be made orally, in writing or by conduct. The party to whom offer is made is called the
offeree. An offer may be made to a definite person (or a group of persons) or to the whole world. If an offer is

accepted then the agreement exists.
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Offer has two conditions:
1) The offer must be communicated to the offeree.

2) An offer must be distinguished from an invitation to treat. An invitation to treat means an invitation to make
offers like where goods are displayed in a shop window with price tags, it’s not an offer, and where a classified
advertisement is an invitation to the readers to make offers. But a reward poster is an offer — if you do this | will pay.

72 Example 1: A shopkeeper displayed in his shop window a flick — knife behind which was a ticket reading

flick knife 45 schillings. He was charged with offering for sale a flick — knife contrary to the Restriction of
offensive weapons Act 1959, although it is no sense an offer for sale, the acceptance of which constitutes a
contract.
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When an offer is accepted, an agreement (and perhaps a contract) is made, if it remains unaccepted, It will not last
forever. There are various ways in which an offer might be brought to an end.
1) Rejection: where offeree rejects the offer.
2) Counter offers: If an offer is answered with another offer then, the first offer is destroyed.
3) Lapse of time: If an offer is open for a fixed time it lapses afterwards. If it is not, then it lapses after a
reasonable time.
4) Delays: Delays between offer and acceptance during which the goods involve have been damaged and so the
offer terminates.
5) Death: Death of either offeror or offeree terminates offer. Termination of offer by death have two exception:

- If the subject matter does not involve the dead party’s personal activity, and his executors could carry out the
deal.

- If the offeree had not heard of the death when he accepted. In these two exceptions, offer might be correct and a
contract might be made.
6) Acceptance: It is the unconditional assent of the offeree to all the terms of offer. Sometimes the phrase
"acceptance subject to contract” is used, typically when houses are being bought and sold, the parties agree
"subject to contract".
7) Revocation: This is withdrawal of the offer by the offeror. Revocation has 2 conditions:
1 -This is effectively communicated to the offeree.
2 - This is done before acceptance.

72 Example 2: M by letter on 8 June offered to purchase shares in a company. The shares were allotted on 23

November; M refused the shares. Held that: the offer to take shares lapsed through unreasonable delay in
accepting.
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2- Acceptance
It the unconditional assent of the offeree to all terms of the offer. when an offeree decides to accept the offer, he

must communicate his decision. Silence does not constitute acceptance. But in unrequested goods, silence
constitutes acceptance.

Where the post is the suitable means of communications between parties, the following rules apply:

1) The letter containing the offer is effective when the offeree receives it.

2) A letter of revocation is effective when it is received.

3) A letter of acceptance is valid as soon as it is posted, even if the letter of acceptance goes astray in the post.
Concerning rewards, the offeror of a reward does not expect to be told.

72 Example 3: G applied for shares in a company. A letter of allotment of shares was posted to G, but never
reached him. Held that: the contract was complete on posting, and G became a shareholder of the company.
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3) Consideration
Consideration is the technical name given to the contribution each party makes to the bargain. The general rules
relating to consideration are that:

1) It must be real or genuine. 2) It must not be adequate but it must be valuable.
3) It must be legal. 4) It must move from the promisee.
5) It must be possible. 6) It must not be past.
o= (F

5lasle (Bee b bl | jo S aclgd 0gd o ools alolre slasil gl ()b 5l plaS o 8 )Lt 4y oS cul Slhsl ol G g
ploxil 4 g o g oos (GBS (290 w05 395 Lao)T 55 g3gm Lol b st 8l 5 s 45 Shged @l 59) il ol b (oadly b Gose (O



@ 20 W g il 315 50 4y iyl gl yo Chapter Two: Law of contracts

35 Wn S o CulaS il )6 Ll 5 s g (o35, Tl (o5 5Tt il pgre b cemlito Ces U Lol sl 35,1 b sl e (F
50 Lol s (5w e e 3,0 hls Cules 5o Lol ojlas (6 b iyl i o dige ) S o 385 b e 4 Wigy ) Al o)l a1, i) 5ie
(o (298 g ol ), B &5 [y e dplgss (oasy (58) O 5l g (0 3l (i B0y (o oyt

(ool B 4z 10 g G5l (oge 0l 00,65 igy 100 Gl (6l 5 5 998 (oS Al 3l oz (490 45 WS g (S SNl Sl il ose (F
(OIS & ats Jots add @anyd (n8 )b o)1 8 55 (o9 (oo Jol b @llas [125) ol dgaito il 5l ke (ge (F

@ el el 2,05 51 2,5 Lels” T alol a8 1) (6015013 38 5 Canl Son ol gy 100 651 13 (o) 35 o 4 (38, Lite) il 5o Wil ose (O
(3,35 i 1> adge

0l 099 4 Pge CAo A gl G g Al plol 1) 055 agas 0,8 5 09l JolS alelas wls Jol a5 cpl (gm) ol alidS 4y by o uls oge (£
SR SRR PINPYPROW PN IOV RSO | IR ETROW PIC DY PR RN SRR S S BN PP PN- PO PV S IR [
099 Il & Lguye (e iz e g 039 ol 928 (S (o Bl M & bgpe 33,5 S0 (e 4 Led oS (pdge Sl 0093l oS J>
(S oSl (e )51r>|}J| A LAl O 4 L 0iles e Led 5 cenl ool olonl alelae ot pled 3l oy 5 el 03U el

There is not any binding force in gratuitous promise, but where it is recognized (principle of equity is called

estopple), it can make a gratuitous promise binding provided, generally, that it was relied on and act upon by the
promisee.
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4- The intention to be legally bound

A contract is an agreement, that is intended to have legal consequences in order to assist the courts to decide

whether or not intention exists. Two presumptions are made:

1) That in social and domestic agreements there is no intention to be legally bound.

2) That in commercial agreements there is intention to be legally bound. In domestic or social agreements, this
presumption may be denied when the court sees domestic agreements to have been contracts.

7= Example 4: A sent in a football — pads coupon, bearing a written condition that “it shall not be attended

by or give rise to any legal relationship, rights, duties, consequences’. Held that: in view of this condition the
agreement was not actionable.
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5- Capacity
In principle, the law protects those of less than full contractual capacity. The mentally disordered can avoid
contracts made whilst unaware of events if it can be shown that the other party knew of the incapacity.
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Minor’s contracts:

1) Valid, binding contracts: These are made either for necessaries (like food, clothing, ...) or they are beneficial
contracts of service.

2) Valid but voidable contracts: Where the contract is of one of this four kinds:

1- Contracts concerning land (renting or buying)

2- Contracts subscribing for or buying companies's shares

3- Contracts subscribing partnership

4- Marriage settlements

3) Absolutely void: Repayment of money lent or to be lent, good supplied or to be supplied other than necessaries
and all accounts stated with infants.
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Above elements must be present, if one or more is absent the contract will be either 1) void 2) voidable
3) unenforceable.
1) Void contracts are destitute of legal effect like minors” contracts other than necessaries.
2) Voidable contracts are those which may be made void at the instance of one of parties, for example, a contract
which is induced by fraud can be avoided by the party deceived.
3) Unenforceable contracts: are those which are valid but, are unenforceable at law because of the absence of 1.
evidence of contract or 2. The form required by Law.
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‘ The contents of contracts

While negotiating the contract the parties will make many statements. Not all of them will be part of the contract.
Those which induce the deal but do not form part of it are called, ""representation"’.

Every statement which did form part of the contract, written or oral, is a contracted term.

These terms are not all of equal importance. The major ones are called "conditions”, the minor ones "warranties".
In breach of condition, innocent party is entitled to cancel the contract and damages but in warranties, innocent
party entitled to damages.

Terms of contract might be express or implied.

Terms are implied into contracts by statutes and also by the courts and courts will only do so where the parties are
in the same trade and the contract would not make business sense without it.

An exclusion (or exemption) clause is a term which, if found to be part of contract and effectual, will enable one
party to avoid liability he would otherwise carry, in order for one exclusion clause to be relied upon three points
must be established:
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VALIDITY OF Treaties
The Vienna Convention stipulates five grounds on which the validity of an agreement may be challenged. The
Convention is exhaustive as regards the grounds which may be raised. A State may not invoke other grounds of
invalidity. The five grounds are:
() non — compliance with national law requirements;
(b) error;
(c) fraud and corruption;
(d) coercion;
(e) jus cogens
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‘ Error

Error is of limited significance and its role has been markedly less than that of error in the municipal law of contract.
Error may only be invoked by a State if "the error relates to a fact or situation which was assumed by that state to exist at
the time when the treaty was concluded and formed an essential basis of its consent to be bound by the treaty."”

Error has been invoked almost exclusively in respect of boundary questions. A State which contributed by its
behaviour to the error, or should have known of a possible error, cannot relieve itself subsequently of its treaty
obligations. An error in the wording of the treaty is not a ground for invalidating the treaty.

Such an error must be corrected in an accordance with Art.79 of the Convention and most frequently by a quite
informal procedure.
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‘ Fraud and corruption

Fraud and corruption, like error are of little significance. Article 49 provides that a treaty may be invalidated "if a
state has been induced to conclude a treaty by the fraudulent conduct of another negotiating state... "Article 50
provides a treaty may be invalidated if a states's consent to a treaty" has been procured through the corruption of its
representative directly or indirectly by another negotiating State ... "Corrupts", fraudulent conduct" and
"corruption” are not defined in the Convention or by international jurisprudence.
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‘ Coercion

A treaty will be of no legal effect (emphasis added) if a state's consent has been procured by the coercion of its
representative through acts or threats directed against him... The use of coercion against a state's representative is
rare, especially laws Art 51 is concerned with coercion of the representative's person, rather than with coercion by
way of a threat of action against his state.

Acceptance of a treaty through coercion, and the threat of coercion against a state "in violation of the principles
of international law embodied in the Charter of the United Nations" renders a treaty void. Article 52 reflects
modern international law's prohibition on the use of force. The Vienna Convention refers explicitly to the use of
force as contained in Art. 2(4) of the Charter of the United Nations and does not extend to political and

economic coercion. For further discussion on the interpretation of force.
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‘ Jus cogens

Jus cogens refers to peremptory norms of international law. A peremptory norm is defined, for the purposes of the
Convention, as one which is "accepted and recognized by the international community of states as a whole", and
from which "no derogation is permitted and which can be modified only by a subsequent norm of general
international law having the same character.

Any treaty which conflicts at the time of its conclusion which such a norm will be void. Should a new
peremptory norm of general international law develop, any existing treaty which is contrary to that norm
becomes void and terminates.

The Vienna Convention acknowledges that there are certain rules of international law which enjoy a superior status
and as such cannot be affected by treaty. The Vienna Convention does not identify peremptory norms and, as
already highlighted, such norms must not only be accepted by the international community but must also be
accepted as being of peremptory force. It is now accepted that the prohibition on genocide, slavery, torture, the
classification of jus cogens. However, given the developing nature of international law, the current list of rules

regarded as jus cogens is not exhaustive.
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OBSERVANCE AND APPLICATION OF TREATIES

States are charged with performing and fulfilling their treaty obligations, which are binding in good faith-pacta sunt
servanda is the maxim which expresses this basic canon of treaty observance. As a rule, treaties do not have
retroactive effect. If they are to have such effect. This will be expressly stated. Unless otherwise provided, a treaty
applies to all the territory of a Contracting Party. The Vienna Convention did not address itself to the question of
dependencies, but an agreement may out the dependencies to which it is to apply. If silent e.g. under US law an
agreement will be held as applying to all dependencies of the United States Parties to a multipartite treaty may
agree to conclude a new treaty and accordingly negate any preceding agreement.

If all State consent then no problem arises, however there may be parties to the old treaty which do not accede to
the new agreement. The relationship between two such States will be governed by the treaty to which both States
are parties (that is, the former).
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E) Termination of a treaty:
A treaty enforce may nevertheless not be applicable because it is void. There are so many grounds on which treaties
become void:
1) Conflict with Jus Conges.
2) Coercion of a state by threat or use of force.
3) Express breach of main rule of municipal law
4) Mistake
5) Misrepresentation or fraud

There are other various situations that a treaty can withdraw, or denounce treaty like force major, war, Rebus sic
stantibus.
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2- Custom
Customary international law is composed of Opinion Juris and States Practice. Custom must be distinguished from

mere usage such as behavior which may be done out of courtesy without legal obligation or a feeling that
noncompliance would produce Legal consequences.
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For this distinguishing, we should consider custom elements, material element that refers to the practice of state,
psychological element that is opinion juris. If a state opposes a rule of customary international law and shows its
opposition to that rule from the time of the rules inception, then the state will not be bound.
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‘ Pacific settlement of disputes

The parties to any dispute, the continuance of which is likely to endanger the maintenance of international peace
and security shall, first of all, seek a solution by Negotiation, Enquiry, Mediation, Conciliation, Arbitration,
Judicial Settlement, Resort to Regional Agencies or Arrangements, or other peaceful means of their own choice
The security council shall, when it seems necessary, call upon the parties to settle their dispute by such means.

A dispute is a situation must have crystallized into a disagreement on a point of law or fact, a conflict of legal
views or interests between two persons. Disputes are categorized as political or legal and depending on whether
they appear to be more amenable to political or to legal settlement.

Political settlement include: 1- Negotiation 2- Mediation 3- Good office 4- Enquiry 5-conciliation.

Legal settlement include: 1- Arbitration 2- Judicial settlement by international court of justice.
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‘ Mediation

Mediation likewise involves a third party, namely the mediator The mediator may assume a more active role than
the provider of good offices and may attempt to reconcile. Mediation has been employed in a number of instances,
including the dispute between Chile and Argentina with regard to the Beagle Channel; in former Yugoslavia,
leading ultimately to the conclusion of the Drayton/ Paris agreement; and in respect of Kosovo. Suggestions of the
third party do not have binding effect.
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CHAPTER FIVE
((Public Law))
«090 F5i>

Public law means the part of the law that deals with the constitution and functions of the organs of central and local
government, the relationship between individuals and the state.

The word constitution has two meanings:

The narrower means a document having a special legal sanctity which sets out the framework and the principal
functions of the organs of government within the state, and declares the principles by which those organs must
operate. Constitution in its wider sense refers to the whole system of government of a country, the collection of rules
which establish and regulate or govern the government. A constitution may be written and unwritten and affected by
amendments in various ways.

According to one very wide definition, constitutional law is that part of the law which relates to the system of the
government of a country but it is more convenient to define constitutional law as "the law setting out the
framework and the principal functions of the organs of government within the state, and which declares the
principles by which these organs must operate is called constitutional law." In certain countries there is no precise
demarcation between constitutional law and administrative law. Administrative law may be defined as the law
which determines the organization, powers and duties of executive authorities and that is concerned with the work
of official agencies in providing services and regulating the activities of citizens, whereas constitutional law is
mainly concerned with the structure of the primary organs of government.
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According to constitution, there is separation of powers in any legal system. Separation of powers means that
different branches of state are independent. Legislative, executive, judiciary. Legislative enact statute. In English
legal system, parliament is legislatively supreme that consisting of the sovereign, the House of Lords and the House
of Commons. Sometimes parliament authorize other organs to pass the law. This is delegated legislation.

Executive, force the law that legislative have enacted .Judiciary decide on the basis of statute and sometimes stare
decisis (means binding precedent).
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‘ Characteristics of Constitutions

Every state has a constitution, since every state functions on the basis of certain rules and principles. It has often
asserted that the United Stated has a written constitution but that the constitution of Great Britain is unwritten. This is
true only in the sense that in United States there is a formal document called the Constitution, whereas there is no such
document in Great Britain. In fact, however, many parts of the British constitution exist in written form, whereas
important aspects of the American constitution are wholly unwritten. The British constitution includes the Bill of
Rights, the Act of Settlement, the Parliament Act of 1911, the successive Representation of the People acts (which
extended the suffrage), the statutes dealing with the structure of the courts, the various local government acts, and
many others. These are not ordinary statutes, even though they were adopted in the ordinary legislative way, and they
are not codified within the structure of a single orderly document. On the other hand, the system of political parties,
though not even mentioned in the written constitution, are most certainly of constitutional significance. The presence
or absence of a formal written document makes a difference of course, but only one of degree.

A single — document constitution has such advantages as greater precision, simplicity, and consistency. In a newly
developing state, on the other hand, the balance of advantages has been found to lie with an uncodified constitution
evolving through the growth of custom and the medium of statutes. Experience suggests that some codified
constitutions are much too detailed. An overlong constitution invites disputes and litigation, is rarely read or
understood by the ordinary citizens, and injects too much rigidity in cases in which flexibility is often preferable.
Since a very long constitution says too many things on too many subjects, it must be amended often, and this makes
it still longer. The United States Constitution of 7,000 words is a model of brevity, whereas many of that country's
state constitutions are much too long-the longest being that of the state of Louisiana, whose constitution now about
255,000 words. The very new, modern constitutions of the recently admitted states of Alaska and Hawaii and of the
Commonwealth of Puerto Rico are, significantly, very concise ranging from 9,000 to 15,000 words. The 1949
constitutions, some of the world's new constitutions, such as those of Japan and Indonesia, are very short indeed.
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Normative and Nominal Constitutions
Some constitutions are buttressed by powerful institutions such as an independent judiciary, whereas others, though
committed to lofty principles, are not supported by governmental institutions endowed with the authority to defend
these principles in concrete situations. Accordingly, many juristic writers distinguish between normative and
nominal constitutions. A normative constitution is one that not only has the status of supreme law but is also fully
activated and effective, it is habitually obeyed in the actual life of the state. A nominal constitution may express
high aspirations, but it does not, in fact, reflect the political realities of the state. Article 125 of the 1936 constituion
of the former Soviet Union and article 87 of the 1954 constitution of the People's Republic of China both purport to
guarantee freedom of speech, but in those countries even mild expressions of dissent are likely to be swiftly and
sternly repressed. Where the written constitution is only nominal, behind the verbal fagade will be found the real
constitution containing the basic principles according to which power is exercised in actual fact. Thus in the former
Soviet Union the rules of the Communist Party describing its organs and functioning are more truly the constitution
of that country than are the grand phrases of the 1936 Stalin constitution. Every state, in short, has a constitution,
but in some a real constitution operates behind the facade of a nominal constitution.
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‘ The Rule of Law

The problem of government which the constitution seeks to solve is how to give sufficient power to the country’s
rulers to allow them to govern efficiently and yet be assured that they will not encroach unreasonably on the
fundamental liberties of the individual by seizing more power than was intended, or interfering arbitrarily in their
way of life. The granting of sufficient power is achieved through parliamentary sovereignty, i.e. the legal right that
Parliament enjoys of passing any law it likes. Individual liberty is said to be protected by the rule of law, i.e. the
restriction of government action to that authorized by law. However, there are obstacles to the full acceptance of
this theory, and it is these which must now be examined.
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